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BRI EF OF AM CUS CURI AE AMERI CAN CIVIL LIBERTIES UNION OF CH O
FOUNDATI ON | N SUPPORT OF PETI TI ONER SI DDI QUE ABDULLAH HASAN' S
OBJECTI ONS TO MAG STRATE' S RECOMMENDATI ONS

| nt r oducti on

Amicus will argue that Petitioner deserves further discovery
and an evidentiary hearing concerning two matters.

First, there is overwhelnmng reliable evidence that Oficer
Val | andi ngham was killed by prisoner Anthony Lavelle and two
ot her nmenbers of the Black Gangster Disciples, not by Hasan and
other Muslins. This evidence consists of testinony in other
trials of Lucasville defendants, under oath and subject to cross-
exam nation, by at |east eight wtnesses, in addition to a
significant nunber of affidavits under oath and statements to the
Ohio State Hi ghway Patrol.® This evidence should provide a

"gateway" to additional fact-finding. Schlup v. Delo, 513 U. S.

298, 319-322 (1995); House v. Bell, -- US --, 126 S.C. 2064,

2076- 2078 (2006) (equity requires that to avoid a fundanental
m scarriage of justice, conpelling evidence of actual innocence
may be presented to a federal court at any procedural stage prior
to execution).

Second, the only evidence connecting Hasan to the hands-on
mur der of OFficer Vallandinghamis nurder is testinony by a
pri soner naned Kenneth Law that the prosecution knew to be fal se
when Law testified, and that Law has since recanted. |n Napue v.
[Ilinois, 360 U S. 264, 269 (1959), the Suprenme Court held:

'Exhi bits attached to this Menorandum present this evidence,
pursuant to Local Cvil Rules (May 1, 2006), CGvil Rule 7.2(e).
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[1]t is established that a conviction obtained through use
of fal se evidence, known to be such by representatives of
the State, nmust fall under the Fourteenth Anmendnent.

The sane result obtains when the State, although not
soliciting false evidence, allows it go uncorrected when it
appears.

Di scovery is urgently required to test the conclusion that in
calling Kenneth Law as a w tness agai nst Hasan, the prosecutor
know ngly sponsored perjury.

1. The Factual Findings & The Onio State Courts In State v.
Sanders Are Unreliable

The Magi strate's Recommendations (hereinafter, "the
Recommendations™) recite verbatimthe factual findings of the
Ohi o Suprene Court. Reconmmendations at 7-10, quoting State v.
Sanders (2001), 92 Chio St.3d 245, 245-247.°

In Chio capital cases, the jury nmakes no findings of fact.
Yet when a case reaches the state Suprene Court, the Court
typically presents an el aborate factual narrative at the
beginning of its opinion. There are no citations to the record
in these factual narratives. The Justices were not present
during the defendant's trial, could not observe the deneanor of
wi tnesses, and thus had little basis for evaluating w tnesses'
credibility. How does the Court decide who to believe? The
Court does not explain how it weighs conflicting evidence in

reaching its factual determ nations.

*The Recommendations insert an ellipsis prior to the |ast
paragraph of its factual recitation. The ellipsis corresponds to
t he paragraph in the decision of the Chio Suprenme Court concerning
the nurder of Bruce Harris. The jury acquitted Hasan of this
charge. State v. Sanders, 92 Chio St.3d at 247.
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Finding facts in the Lucasville cases was the nore

probl emati ¢ because there was next to no physical evidence. The

prosecutor in Hasan's case conceded in his opening statenent that
there was very little usable evidence. . . . [We're not
going to bring in fingerprints. W don't have any. W're
not going to bring in footprints. W don't have any. W're
not going to bring you blood sanples. There isn't any that
we were able to match.

State v. Sanders, Transcript (hereinafter, "Tr.") at 1224-1225,

Ex. 3.

Furthernore, in many of its determnations in State v.
Sanders the Suprenme Court relied on the testinony of a single
W tness. Gaduate students in history and aspiring journalists
are taught never to rely on information froma single source.
Li kew se in perjury cases, courts rely on the "two witness rule.”

Two-Wtness Rule In Perjury Prosecutions Under 18 USC "1621, 49

ALR Fed 185 (1980); Right O Defendant In Prosecution For Perjury
To Have The "Two Wtnesses, O One Wtness and Corroborating
Circunstances” Rule Included In Charge To Jury -- State Cases, 41

ALR5th 1 (1996); State of GChio v. Courtright (1902), 66 Chio St.

35, Syllabus. In Hasan's trial, the Court repeatedly relied on
single witnesses. Here are two exanpl es.

There was a neeting between Arthur Tate, warden of the
Sout hern Chio Correctional Facility (SOCF) in Lucasville, and
Muslim prisoners, on April 5, 1993. The neeting concerned the
Warden's plan to conduct TB tests by injection under the skin, to

whi ch the Muslins objected because the substance to be injected
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cont ai ned phenol, a form of al cohol.

The Supreme Court determ ned that Hasan said: "You do what
you have to and we'll do what we have to do." Recomendations at
7. This determ nation was based on the testinony of Warden Tate:
none of the other prison officials present at the neeting were
asked to corroborate his testinony. During cross-exam nation,

t he VWarden was confronted with evidence fromhis deposition
testinmony in another proceeding. Tate conceded that he had said
it "very well may have" been another Mislimprisoner, Leroy

El nore, rather than Hasan, who said that if sonmeone were to
attenpt to force himto submt to a test he would resist. State
v. Sanders, Tr. at 1305, Ex. 3. Tate did not deny that he al so
said at the deposition that he did not recall Sanders (Hasan)
giving himthat sane inpression. [d. It is troubling that the
Court credits the testinony of the prison warden, which, if it
was true, could easily have been corroborated, and which was
called into question by the Warden hinself in another proceeding.

It is far nore troubling when the Court credits testinony of
single wtnesses froma class of witnesses -- prisoner informants
-- whose testinmony is inherently unreliable and should have been

consi dered suspect.®

*Chi 0 Revised Code Section 2923.03(D) states: "[T]he admtted
or clainmed conplicity of a witness may affect his credibility and
make his testinony subject to grave suspicion, and require that it
be wei ghed with great caution. . " See also Dodd v. State, 993
P.2d 778, 783 (kla. 2000) ("Cburts shoul d be exceedingly Ieery of
jallhouse informants, especially if there is a hint that the
i nformant received sone sort of a benefit for his or her
testinmony"); MNeal v. State, 551 So.2d 151 (M ss. 1989) ("The
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For exanple, the Suprenme Court determ ned that on "the night
of April 14, around 9:00 or 10:00 p.m," prisoner informant M| es
Hogan heard CGeorge Skatzes, Stanley Cumm ngs and Hasan di scuss
killing a guard. This entire patch of testinony should have been
called into question by the fact that according to the State of
Ohio's own Negotiation Tape #5,* Skatzes was negotiating on the
tel ephone with prison representative Dave Burchett from8:23 to
10:50 p.m Furthernore, Negotiation Tape #5 ends with an
agreenment between Burchett and Skatzes that two hostage officers
woul d be released in return for an opportunity for a prisoner
representative to address the public by radio. It is manifestly
unr easonabl e to suppose that Skatzes, painfully hamering out
this understanding with Burchett, was sinultaneously insisting

(during a pause in the tel ephone negotiations?) on the necessity

to kill a guard.® It is equally unreasonable to suppose that
testinony of jail-house informants, or 'snitches,' is becom ng an
increasing problem. . . .").

‘State v. Skatzes, Ex. 296A

*The day ended for the exhausted negotiators like the end of an

epi sode of "The Waltons":

Skat zes: Al right, Dave.

Burchett: Al right. Thanks, George.

Skatzes: Al right. Say a prayer for us.

Burchett: | sure wll.

Skat zes: CGod bl ess you

Burchett: You too.
State v. Skatzes, Exhibit 296A at 32, Ex. 15 (slightly condensed).
At Skatzes' trial, chief State investigator Howard Hudson conceded
t hat Skatzes and Burchett ended April 14 "on the verge" of the
rel ease of two hostages and in "elevated spirits.” State v.
Skat zes, Tr. at 2158, Ex. 4.
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three | eaders of the rebellion would have held the conversation
about which Hogan testified within earshot of Hogan and several
ot her alleged prisoner snitches locked in L-6. See State v.
Sanders, Tr. at 2085, Ex. 3.

[I11. The Suprene Court Unreasonably Approved The Decisions O

The Trial Court Denyi ng Hasan The Opportunity To Make A Record As
To The Causes O The Di sturbance

The Suprene Court determ ned and the Magi strate adopts
wi t hout comment the conclusion that Hasan "planned and | ed the
t akeover." Recommendations at 7-8. This supposed factual
finding is consistent with the prosecution's repeated enphasis
that this was Hasan's riot, undertaken to satisfy Hasan's ego,
and that once the uprising was underway Hasan "rei gned suprene .

at all of these neetings."” See Prosecutor's Opening
Statenent, Tr. at 1153-1154, 1180, 1191-1192, 1206, and
Prosecutor's Closing Statenent, Tr. at 5052-5054, Ex. 3. The
trial judge assisted prosecutors in this strategy by three tines
instructing the jury that they could Iink Hasan with the
m sconduct of other prisoners by neans of what he called "the
Saran Wap of conplicity.” Tr. at 5225, 5227, 5232, Ex. 3.

One mi ght have hoped that somewhere in the approximtely
twenty-five thousand pages of trial transcripts relating to the
Lucasvill e Five, defendants woul d have been allowed to offer sone
evidence as to why the April 1993 di sturbance occurred. Even in
a homcide arising froma barroombraw, a crimnal defendant is
all owed to present evidence of provocation. This is especially

so if the defendant is convicted of nmurder and the trial reaches
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t he second stage when the jury is asked to wei gh aggravating and
mtigating factors, and to make a recommendati on as to whet her
death is an appropriate penalty.

Hasan was not permtted to present evidence as to why the
uprising occurred in either the guilt or sentencing phases of his
trial. After Warden Tate testified, Hasan's counsel tried to

cross-exam ne the warden about prison conditions that caused the

rebellion. The trial court barred the question, ruling: "This
is a nurder case. It has nothing to do with the riot, except
that it happened in a prison at the tinme of the riot." Tr. at

1399- 1400, Ex. 3.

In the sentencing phase of Hasan's trial, the defense called
as its first witness Joseph R Rowan, an expert on prisons who
had testified as an expert in about 350 |awsuits. Tr. at 5309,
Ex. 3. The judge asked the w tness what he was going to say.

M. Rowan replied that he would testify that the uprising "could
have been easily prevented" had Warden Tate foll owed the advice
of Deputy Warden David See. The judge excluded the testinony,
sayi ng:

He's just going to criticize the adm nistrator of prisons,

and riots are not created by the prison. R ots are created

by the innmates.

Now | said before in this trial, it is not going to be
atrial of ariot. Wat this is is a nmurder that happened
to happen in a prison during a riot.

Tr. at 5332, Ex. 3.
Even so, evidence of how the uprising began seeped into the

proceedi ngs during the direct exam nation of prosecution
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wi tnesses. Misliminformant and prosecution w tness Reginald
Wlliams testified that there had been discussion of the
i npendi ng TB test anmong Muslim prisoners on Saturday, April 10.

Q \What was Hasan's advice in regards to the
tubercul osis testing? Wat was he telling or advising his
fellow Muslins to follow himto do?

A. He only advised us of what he was advi sed from our
scholars in South Africa, which was that the tubercul osis
test was prohibited for us to take.

Q And did he tell you about any action that they
woul d take if these tests were attenpted to be adm ni stered

to you?

A, At that tinme?

Q Yes.

A. He just said we would stand strong. He didn't nake
any allegations at that tinme, not that | recall, to no

particul ar actions that we woul d take .
Tr. at 2110-2111, Ex. 3.

Even the next afternoon, Sunday, April 11, the "takeover"
was envi sioned as a nmeans of protecting Miuslimprisoners from
forcible injection by officers the next day. A nunber of Mislins
met on the recreation yard in the early afternoon, according to
Wllians. After a 5-10 mnute prayer there was a di scussion.

Q And what was the discussion about?

A.  [T]he discussion was about the adm nistration was
going to I ock down the institution Monday . . . . Arthur
Tate had basically designated his officers to cone around
and force us to take this tubercul osis test.

Q And what did Hasan say that you guys were going to
do in response to that?

A . . . | feel like he was doing his obligation as a
Muslimwas to protect us, you know, and his obligations were
to do everything that he can to assure that the conmunity

was safe.

And being down in S.OC F., guards are known for
excessive force on inmates. So we decided -- Hasan deci ded
that we were going to basically barricade ourselves in L-6
until we can get someone from Col unbus to discuss this -- us

being forced to take this test w thout them having no
consi deration of our religious belief.
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Tr. at 2128-2129, Ex. 3. On cross-examnation WIllianms confirnmed
t hi s expl anati on:

Q You're saying the plan was to have a brief
barricade in order to bring attention to the fact that
religious beliefs were being trounced upon?

A.  Exactly.

Tr. at 2215, Ex. 3.°

Thus the action contenplated by Hasan and fell ow Muslins was
characterized even by this prosecution witness as brief,
essentially defensive, and intended to catch the attention of
prison adm nistrators in Col unbus who had authority to overrule
Warden Tate. Surely, had the defense been permitted to
suppl enent this evidence with the testinony of M. Rowan and
others, it mght have affected at |east the jury's decision to
recomend a death sentence.
V. lInexplicably, The Magistrate's Recommendati ons Ignore The

Overwhel m ng Evi dence That Ant hony Lavell e, Not Hasan, Killed
Oficer Vall andi ngham

The nost serious inadequacies in the Magistrate's
Recommendati ons arise not from mechanically repeating the factua
findings of the Ohio Suprene Court, but fromrejecting
significant new evidence of Hasan's actual innocence.

In its evaluation of Hasan's Eighth Gound for Relief, the
Recommendations state that: 1. All this new evidence was

originally presented in Hasan's petition for post-conviction

°Seven years later, at the second trial of fellow Mislim Namir
Abdul Mateen a.k.a. Janmes Wre, WIllians testified again that the
Muslins' plan was to occupy a single living area or "pod," L-6, so
as "to get someone fromthe central office to come down and
address our concerns.” State v. Wre I, Tr. at 1645, Ex. 6.
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relief; 2. The evidence was "uncross-exam ned"; 3. None of
the affidavits have been authenticated. Recommendations at 42.

The nost significant new evidence concerning Ant hony
Lavelle's role as the actual killer of Oficer Vallandi ngham was
present ed under oath and subject to cross-exam nation in the
various Lucasville trials. |[If the Magistrate's reason for
rejecting this evidence has to do with the formin which the
evi dence was brought to his attention, exhibits attached to this
Menor andum present this evidence pursuant to Local Civil Rules
(May 1, 2006), Cvil Rule 7.2(e).

Hasan's purported responsibility for Oficer Vallandi ngham s
deat h derives from evi dence concerning two epi sodes: a neeting
of | eaders of the uprising on the norning of April 15, and the
hands-on strangul ati on of the officer at about 10:30 |ater that
nor ni ng.

The Chio Supreme Court determ ned that a neeting of gang
| eaders was held on Thursday norning, April 15, ending
approximately an hour and a half before Oficer Vallandi ngham s
murder. The FBI had installed recording devices under the
occupi ed cell block, and there exists a tape recording (Tunnel
Tape 61) of a meeting alleged to have occurred between 8 and 9
a.m Hasan did not chair the neeting, and Hasan apparently did

not speak at the neeting.’ Mreover, Tunnel Tape 61 was neither

‘According to the tape itself and all versions of the
transcript prepared fromthe tape, the neeting was chaired by
Stanley Cunmngs. As to Hasan's participation, at Janes Wre's

10
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pl ayed nor made part of the record in State v. Sanders, see

Reconmendati ons at 48-49, and the jury was obliged to infer what
happened at this neeting fromthe testinony of prisoner
i nformants who cl ai mred to have been present.

The nost inportant of these informants was Ant hony Lavell e,
t he | eader of the Black Gangster Disciples (BG&), one of the
three gangs or groups involved in the uprising. The
Recommendations fail to confront the fact that Lavelle testified

in State v. Sanders that there was no decision to kill a guard at

the April 15 neeting (supposing such a neeting to have occurred)
and anot her neeting was to be held before any such decision
becanme final. At the end of the nmeeting, Lavelle testified:

W hadn't nade a clear decision. | had told them you
know, that we shoul d decide on what we're going to do but we
need to come back after the deadline and make sure that this
is what we want to do.

So | said, you know, after we give thema deadline, if
they don't nmeet it we should come back together and deci de,
you know, whether we want to do this or not.

Tr. at 3649, Ex. 3. At another point, Lavelle stated again that
at the neeting on the norning of April 15 he "suggested after the
deadl i ne has been established and it's passed that we neet back
up later and decide on whether this is what we want to do, be

sure that this is what we want to do." The follow ng exchange

second trial Sergeant Hudson was asked to identify the prisoners
whose voi ces could be heard on Tunnel Tape 61. He naned Wre,

Ant hony Lavel |l e, Jason Robb, Stanl ey Cumm ngs, Rodger Snodgr ass,
Ceorge Skatzes, Cecil Allen, and Johnny Roper. "I believe that's
everybody that is on Tape Nunber 61," Hudson said. State v. Wre
I, Tr. at 1370-1373, EX. 6.

11
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ensued:
. So then the agreenent was that he would not be
killed without another neeting?
A. That's correct. . . . | state, let's neet back up

here | ater at another time, after we give themthis 2:30,

3:30, whatever, and we deci de, okay, they haven't net our

demands, they had until such and such a tinme, they haven't

met it, are we going to do it. Yes or no.

Everybody said that's a good i dea.

Tr. at 3786-3787, Ex. 3.°

In the absence of evidence incrimnating Hasan in Tunnel
Tape 61, the question of whether Hasan had any connection with
the death of O ficer Vallandi ngham cones down to the
ci rcunst ances surroundi ng the hands-on nmurder of the officer.

Hasan has presented substantial evidence that Lavelle
himself, in a rogue action |ater on the norning of April 15,
caused the hostage officer to be killed. Recommendations at 42-
43 characterize this evidence as "unreliable.” Recomendations
at 44 assert that the proffered evidence concerns only
"inconsistencies in the relevant witnesses' testinmonies in the
various Lucasville cases” and that npst of the inconsistencies
are "quite insignificant.” The Magistrate's characterizations of
t he evi dence Hasan seeks to present may be correct as to the form

in which the evidence has thus far been presented. They m sstate

t he substance of this critical evidence, which goes squarely to

‘Lavel l e testified to the same effect in State v. Wre I, Tr.
at 1238, Ex. 5 ("Q Wien you left the nmeeting, was that the
under standi ng, that a guard was going to be killed? A No. .
[We was going to neet up |later on that afternoon . . . and take
the final vote"), and State v. Skatzes, Tr. at 3909, 4066-4067,
4098- 4099, Ex. 4.
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actual innocence.

The follow ng wtnesses offered evidence under oath and
subj ect to cross-exam nation pointing to Anthony Lavelle, not
Hasan, as the nurderer of Oficer Robert Vallandi ngham

Bri an Eskridge and Aaron Jefferson were nenbers of the Bl ack
Gangster Disciples, the gang Lavelle led. Both Eskridge and
Jefferson testified that on April 14 Lavelle tried to enlist them
in a plan to kill a guard, and that Lavelle ordered Eskridge to

be beaten when Eskridge refused. State v. Wre II, Tr. at 2043-

2048, 2070-2072. Ex. 6.

In addition, there are affidavits under oath by the |ate Roy
Donald ("Lavelle told me that Gordon had given himthe okay to
kill a guard and that he took care of his business"), Exh. 10; by
Leroy Elnore ("I said, 'Wat did you do?" M. Lavelle answered, 'l
had the guard killed "), Exh. 11; and by Wayne Fl anni gan, a nenber
of the Black Gangster Disciples ("Lavelle .. . told AJ to kill a
guard"), Exh. 12.

Besides trial transcripts and affidavits, a third kind of
evi dence points to Lavelle's guilt, nanely, the transcripts of
interviews conducted by the Chio State H ghway Patrol. |In Case
No. 900-1500-93, Tape A-19, Interview 104 with Troopers Wst and
Rogol , Exh. 8, conducted at 11:48 p.m on the evening of the
surrender, April 21, 1993, Emanuel Newel| stated:
That head guy of the disciples, the | eader [Anthony Lavelle],
| heard hi mone day, you know, talking, he was standing
around tal king, when | was out [,] about executing police he
said and | want to execute sone nore police. Those were his
words. He said | want to execute sone nore police but the
Aryans don't want nme to do it. If it was up to ne, but we
are a group we are to go together. 1'd execute all them son-
of -a-bitches and throw t hem out there.
Simlarly, in Tape A-128 (A/B.C), Interview 871 with Troopers
Sayers and Long, July 20, 1993, Transcript at 28-29, Exh. 9, Tony
Tayl or, who was locked in L-6 at the tine, stated that it was
Ant hony Lavell e and Stacey Gordon (not Al vin Jones and either
Al exander or Law) who got O ficer Vallandi nghamfromthe cell on
t he upper range of L-6 where he was being held and escorted him
downstairs to his death. Counsel for am cus believe that these
excul patory statenents were never nade available to Petitioner
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During the uprising, Muslimprisoner Sean Davis slept in the
living area controlled by Lavelle and the BGD, pod L-1. Davis
woke up about 7 a.m on April 15 and heard Lavelle tell prisoner
Stacey Gordon that "he was going to take care of that business."”
Gordon responded, "[Y]ou go ahead, take care of it . . . . |

will come clean it up afterward.” State v. Wre |, Tr. at 1640-

1644, Ex. 5.

Prisoner WIllie Johnson also celled in L-1 during the riot.
Around 9 a.m on April 15 he heard Lavelle tell BGD nenber Johnny
Long to "put on your mask," and Lavelle, Long, and a third nman

who was al ready masked, |left the pod. State v. Robb, Tr. at

4651, Ex. 2; State v. Were |, Tr. at 1762-1764. Ex. 5. Later the

three nmen returned to L-1. Lavelle "was like in a frenzy,"
saying "see how they |like me now, see if they think we

bull shitting now." State v. Robb, Tr. at 4653, Ex. 2; State v.

Wre |, Tr. at 1764, Ex. 5.

Prisoners Tyree Parker, Eddie Modss and Sterling Barnes
testified that on the norning of April 15 each observed Lavelle
and two ot her prisoners knock on the L-6 door and go in. Soon
after, Reggie WIllians and several other prisoners canme out of L-
6 into the corridor. After a few mnutes WIllians said, "[T]hey
shoul d be finished," and Lavelle and his two associ ates "masked

up fromhead to toe" (Parker) came out. State v. Robb, Tr. at

4503- 4512 (Moss), Ex. 2; State v. Wre |, Tr. at 1686-1688

(Parker) and 1865-1869 (Barnes), Ex. 5.
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Later that day, WIlie Johnson and Eddie Mbss testified,
Were went to L-1 and knocked Lavelle to the ground. Johnson
recall ed Were saying, "Lavelle, you going to be held
responsibility [sic] for what you caused.” Mdss renenbered Wre
telling Lavelle, "[Y]ou gonna be responsible for that call you
just made, man. You didn't have no business making that call."

State v. Robb, Tr. at 4525-4528 and 4660-4662, Ex. 2; State v.

Were |, Tr. at 1783-1784 and 1824-1825, Ex. 5.

Prisoner Antoine Odom who celled near Lavelle when Lavelle
decided to turn State's evidence, testified about Lavelle's
not i vati on.

Q Tell us what he said
A. He said the prosecutor was sweating himand he had

to do what he had to do -- he was gonna cop out cause the
prosecutor was sweating him trying to hit himw th a rnurder
char ge.

Q Did he say anything about the story he was going to
tell the prosecutor?

AL . . . He said he was going to tell them what they
want ed to hear.

State v. Robb, Tr. at 4853-4855, Ex. 2.

It may be objected that the eight w tnesses whose testinony
has just been cited” were all prisoners. But so were the

i nformants on whose nuch npre inconsistent stories the

“I'f one adds the three prisoners whose affidavits are cited in
n. 9 (Donald, Elnore, and Flannigan), and prisoner Kenneth Law,
whose detailed affidavits are quoted below, as well as the two
additional witnesses cited in n. 9 (Emanuel Newel |, Tony Tayl or)
whose interviews with the Chio State H ghway Patrol were withheld
from def ense counsel, fourteen (14) w tnesses have presented to
the authorities facts |eading themto believe that Anthony Lavelle
was responsible for the nurder of O ficer Vallandi ngham
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prosecution relied to convict Hasan and sentence himto death.
Hasan's defense should be permtted further discovery concerning
all contacts between the prosecution and prisoners alleging
Lavelle's responsibility for the nurder of Oficer Vallandi ngham
and all statenents they may have nmade during the State's

i nvestigation.

V. The Single Wtness To Hasan's Alleged Role In The Hands-On

Murder O O ficer Vall andi ngham Has Recanted And Di scovery As To
The Truth O His Recantation Should Be Al owed

Several paragraphs of the Suprenme Court's statenent of facts
descri be the hands-on nmurder of O ficer Vallandi ngham During
the norning of Thursday April 15, the Court asserts, prisoners
Al vin Jones and Darnell Al exander brought hostage O ficer Robert
Val | andi ngham bound and bl i ndfol ded, to the downstairs shower in
L-6. Hasan told co-defendant Janmes Were to wait half an hour,
and if he had heard nothing from Hasan to "take care of his
busi ness.” Hasan then left L-6. Not |ong afterwards Wre
instructed Jones and Al exander to proceed. Jones and Al exander
strangl ed Val | andi ngham and his body was dunped out si de.
Recommendati ons at 9.

These assertions derive fromthe uncorroborated testinony of
a single prisoner informant, Kenneth Law, who has since recanted
his testinony in two extrenely detail ed and persuasive

affidavits.
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Kenneth Law Makes Up A Story

Law recanted his testinony in affidavits of March 9, 2000
and Septenber 19, 2003. He stated in 2000:

|, Kenneth Law, am making this confession voluntarily
to clear nmy conscience of the injustice | was forced to play
a part in because of fear for ny life being sacrificed for a
crime | did not do nor had know edge of.

This Affidavit is to expose the scandal executed by the
Ohio State patrol and the prosecutors involved in the
S OCF. riot investigation.

Before ny first interviewwth the Chio State Patro
nysel f, Sherman Sins and another inmate, whose nane | wll
wi thhol d [ Stacey Gordon], tal ked regularly about regaining
our freedom We knew that information in the Vallandi ngham
mur der was the key to the door

Exh. 13. The story that CGordon, Law, and Sinms concocted in 1994
was the scenario determned to be true by the Onhio Suprene Court

and presented to the jury as fact in State v. Sanders.

However, Sins and Law experienced what Law describes in his
2000 affidavit as a "falling out.”™ Wen Sins was indicted for
assault early in 1994 he changed his telling of the story in one
inmportant detail: he said that it was not Jones and Al exander
who nmurdered the officer, but Jones and Law.

Law t hereupon asked to see the Hi ghway Patrol. What
happened next is recounted by Law s attorneys:

On April 27, 1994, the Hi ghway Patrol, w thout prior
notice to M. Law, had himsurreptitiously renmoved fromthe
Mansfield prison and brought to the H ghway Patrol station.
Wen M. Law |l eft the prison, he was told he was being taken
to a doctor's appointnent. Trooper MGough and Trooper
Fl emi ng met Kenneth Law at the Mansfield H ghway Patr ol
station. . . . [M. Law] was told he was to be interrogated
by the Hi ghway Patrol regarding the events of the riot and
C. O Vval | andi ngham s deat h.

The interrogati on began between 9 and 10 a.m There was
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conflicting testinony as to whether Law was gi ven M randa
warnings. At 1:22 p.m, approximately four hours later, the
officers turned on the tape recorder. Menorandumin Support of

Motion to Suppress, State v. Law, Case No. B9409511 (Ham |ton

County), at 3-7.

On the tape, Law recounted the original story he, Gordon and
Sinms had fabricated. Case No. 900-1500-93, Tape A-189, Interview
1245 with Troopers R T. McCGough and J. W Flemng, April 27,
1994, Exh. 7. The authorities continued to talk with both Sins

and Law. Opening Statenent of Prosecutor Breyer, State v. Law,

Tr. at 947-953, Ex. 1. Choosing to believe Sins rather than Law,
they indicted Law for the kidnapping and aggravated nurder of
O ficer Vallandi ngham

I n opening and cl osing statenents, prosecutors told the jury
t hat Law was a hands-on nurderer of O ficer Vallandi ngham

[S]hortly after 10:00 in the norning, Hasan, Carlos
Sanders, the |eader of the Muslins and the | eader of this
riot, told a group of Muslinms in L6, and it was a group
whi ch included this gentleman, Kenneth Law, if you do not
have a phone call fromnme, or if we do not get a phone cal
in the next ten mnutes, then you, Kenneth Law, you, Janes
Were, you, Alvin Jones, take care of business.

Wthin mnutes Carlos Sanders, left the bl ock, and
wWithin mnutes after that Janes Were turned to Kenneth Law
and Alvin Jones and told themto proceed. And Kenneth Law
and Alvin Jones took that cord and wapped it around the
neck with one man on one end, and one on the other, and they
yanked on that cord, and they put a bar bell over his neck
until he was dead.

Prosecutor's Opening Statenent, State v. Law, Tr. at 937, Ex. 1

(enmphasi s added).

Kenneth Law is here before you today because the State
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of Chio believed it had sufficient evidence to prove to you
beyond a reasonabl e doubt that he was the hands-on killer of
Robert Val | andi ngham on April 15, 1993.

Law . . . was the hands-on killer that was doi ng as
instructed . .

Ladi es and gentlenen the credible, believable evidence
that you have heard is that Kenneth Law . . . on April 15th,

acting at the direction of first Sanders, Hasan, down

t hrough Were, that he was given the instructions he was to

kill O ficer Vallandi ngham .
Prosecutor's Closing Statenent, Tr. at 1521, 1613, 1619, Ex. 1
(enmphasi s added).

I n August 1995, the jury convicted Law of ki dnapping the
of ficer but hung on the nore serious nurder charge.

Prosecutors Conpel Law To Repeat His Fabricated Story

In his second affidavit in 2003, Law recounted his whol e
experience including what happened after the jury hung.

During the Lucasville riot of 1993, | slept in the cel
bel onging to Janes Were in block L-1. Although | was a md-
level Muslim L-1 was the block that Anthony Lavelle and his
Bl ack Gangster Disciples controlled during the riot, and |
overheard many of their conversations.

On the norning of April 15, 1993, | was in L-1 and
heard Anthony Lavelle, Aaron Jefferson, and TimWIIians
tal king about killing a guard. Lavelle left L-1, along with
two others whom | recognized to be Gangster Disciples,
despite their nasks.

A few mnutes later, | also left L-1 and went toward L-
6. As | approached the door of L-6, the two nmasked
Di sciples cane out. | entered L-6 and saw Lavell e inside.

| |1 ooked into the shower and saw O ficer Vall andi ngham dead.
It was very clear to ne what had just happened: Lavelle and
hi s associates had killed the guard. .

After the riot, prosecutors, |nclud|ng Brower, and
troopers, including MGough, placed trenmendous pressure on
nme . . At one point, | revealed to themthat Lavelle
had kil ed Vallandlnghan1 The prosecutor told nme that ny
story woul d have to change, because Lavelle was a State
W t ness.

| refused to cooperate any further. | went to
trial for the Val | andi ngham nurder and the jury hung. The
prosecutors increased the pressure on nme, and even ny own
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| awyer pressed nme to cooperate and avoid a second trial.
They made it clear that | would die for sonmething I had not

done unless | said what they wanted ne to say. | eventually
br oke, and gave fal se testinony.

To this day, | regret having lied in ny statenent and
on the stand. | do not want to go to the grave with this on
my conscience. | amwlling and able to testify to the

foregoing, if called.
Exh. 14.

The testinony the authorities forced Law to gi ve agai nst
Were and Hasan in 1995 and 1996 was exactly the sanme story that
the authorities had determned to be false a year and a half
earlier, when they put Law on trial for his life. The prosecutor
told Hasan's jury that they should not doubt Law s testinony
because Law was sinply repeating the statenent he nmade to the
authorities in April 1994.

Q [I]n return for you pleading guilty to conspiracy
to commt nurder and receiving a sentence of 7 to 25
concurrent, what were you supposed to do for the State of
Onhi 0?

A. Testify [against] three of the . . . alleged co-
defendants in ny case.

Q Wiich co-defendants were they?

A. Siddi que Hasan, Janes Were . . . and Alvin Jones.

Q And you testified in the case of the State of Chio
versus Janes Were?

A. That's correct.

Q And you're here today to testify in the case of
State of Ohio versus Hasan, is that correct?

A Yes.

Q Now was there an agreenent in regards to what you
were supposed to testify to?

A. The truth of the statenent that | originally nade.

Q You nade a statenent to the State Patrol at sone
time prior, is that correct?

A. That is correct.

Q And you're supposed to tell us basically what you
told us in that statenent, is that correct?

A. That's the truth.

Q And what's to happen if you don't testify
consistently to the statenents that you' ve already nade to
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the State Patrol ?
A.  The original charge can be reinstated with the
deat h specifications.
Tr. at 2301-2302, Ex. 3 (enphasis added). Wat the prosecutor
failed to tell the jury is that the State considered this
statenment to be fal se.

Further Evidence That Law s Testi nbny Was Fal se

Law s testinony at the Were and Hasan trials nust be
rejected not only because he hinself has recanted it, but al so
because, first, it is contradicted by the nedical exam ner's
testinmony, and second, the State's chief investigator stated
shortly before Hasan's trial that it continued to be the State's
position that, contrary to Kenneth Law s oft-repeated story, Law
was one of the two nen who strangl ed the hostage officer.

Law testified in State v. Sanders that he saw prisoners

Al vin Jones and Darnell Al exander place
a bar, a weight bar over [Oficer Vallandi ngham s] neck and
both of them stood on both ends of it. Jones held onto the
bars to bal ance hinself on the bar, and Al exander was in the
doorway and was hol ding onto the doorway standing on it,
pressi ng down on the officer's neck.
Tr. at 2354, Ex. 3. Law el aborated on cross exam nation.
Q Nowyou . . . said that they stood on that bar to
sort of press it down on the front of his throat?
A.  Yes, sonething |ike a seesaw manner, both of them
pressi ng down and standing on him
Tr. at 2425, id..
The autopsy on O ficer Vall andi ngham was performed by Dr.
Patrick Fardal, chief forensic pathol ogi st and deputy coroner for

Franklin County, Chio. Dr. Fardal testified that the cause of
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death was ligature strangulation, that the | arynx had not been
crushed, that there was no evidence that a bar had been used, and
that he could say with a reasonabl e degree of scientific
certainty that there had been no rocking back and forth on

O ficer Vallandi nghami s neck by two nen standi ng on a wei ght bar,
Tr. at 4166-4167 and 4173-4176, Ex. 3.%

Not only did the nmedical exam ner's evidence contradict
Law s testinony but Sergeant Howard Hudson, the State's chief
investigator, testified just a few weeks before Hasan's
trial that Law s story was not true. Alvin Jones, one of the two
men nanmed by Law as hands-on nurderers of O ficer Vall andi ngham
was not crimnally indicted but was adm nistratively tried by a
Rul es Infraction Board in January 1996. A sunmary of Sergeant
Howar d Hudson's testinony was reported by Andrea Carroll,
Secretary of the Rules Infraction Board, and certified as true
and accurate by Sergeant Hudson. Hudson stated in part:

Law fail ed pol ygraph. Law took hinself out of the act [of

murdering O ficer Vallandingham & replaced hinself with
i nmat e Darnel |l Al exander.

“"The prosecution knew that Law s testinmony about a weight bar
woul d be contradicted by Dr. Fardal. Dr. Fardal had previously
testified, on direct examnation in other cases, that Oficer
Val | andi nghami's injuries were not consistent with a belief that an
obj ect such as a weight bar had been placed on the officer's neck
by men on either side pushing or standing on the bar. State v.
Robb, Tr. at 4433 ("there was no injury to the voice box or the
trachea"), 4438 ("there was nothing on the outside of the body
that would tell nme another type of object was used across the neck
ot her than what we saw as far as the ligature goes"), 4442 ("M.
Val | andi ngham di ed sol ely and exclusively as a result of ligature
strangul ation"), Ex. 2; State v. Skatzes, Tr. at 4870-4871, Ex. 4.
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Testinmony at Rules Infraction Board, Jan. 18, 1996, Exh. 16.
The prosecution presented Law as a wtness in the subsequent

State v. Sanders trial to testify as he had at the Rules

Infraction Board hearing for Alvin Jones, that Jones and

Al exander had killed O ficer Vallandi ngham and that the killers
rocked back and forth on a weight bar placed on Vall andi ngham s
neck. In doing so, the prosecution presented evidence that, in
one respect, it believed to be false (Law s role in the hands-on
nmurder), and that, in another respect, it should have known to be
fal se (the supposed use of a weight bar in crushing Oficer

Val | andi ngham s neck).

The Legal Consequences VWhen Prosecutors Present
Perjured Testi nony

In Napue v. Illinois, 360 U S. 264, 269-271 (1959), the

Suprene Court hel d:

[1]t is established that a conviction obtained through use

of fal se evidence, known to be such by representatives of

the State, nmust fall under the Fourteenth Anmendnent.

The sane result obtains when the State, although not

soliciting false evidence, allows it go uncorrected when it

appears.

This principle remains rock solid in the Sixth Grcuit Court
of Appeals. "The know ng use of false or perjured testinony
constitutes a denial of due process if there is any reasonable
i kelihood that the false testinony could have affected the

judgment of the jury." United States v. Houston, 107 Fed. AppxX.

603, 606 (6th GCr. 2004), citing United States v. Lochnondy, 890

F.2d 817, 822 (6th Cr. 1989). In Wsener v. Straub, 110 Fed.

Appx. 614, 625 (6th Cr. 2004), that Court reiterated:
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The knowi ng use of perjured testinony, including the
failure to correct false testinony, constitutes a denial of
due process if there is any reasonable likelihood that the
fal se testinmony could have affected the judgnent of the
jury. [Ctations omtted.] This clains enconpasses use of
testimony, whether elicited or left uncorrected, that the
prosecut or knows or should know is false.

See to the sane effect Stunpf v. Mtchell, 367 F.3d 594, 619 (6th
Cir. 2004), Boggs, Chief J., dissenting ("Know ngly putting on
fal se evidence is prosecutorial m sconduct that violates the due
process cl ause").

Applying this clearly established lawto the facts

el abor ated above, prosecutors in State v. Sanders appear to have

violated Napue v. Illinois in presenting evidence by Kenneth Law

that they believed to be fal se and shoul d have known to be fal se.
Shoul d the federal courts conclude that Napue was viol ated, both
Hasan's conviction and Hasan's death sentence woul d have to be
reversed. At the very |least, counsel for Hasan shoul d be
permtted further discovery concerning all docunentation
concerning all contacts between Kenneth Law and the authorities.

VI. Concl usion

The Magi strate's Reconmendati ons shoul d be reconsi dered, or
in the alternative, the Magistrate's Recommendati ons shoul d be
deni ed and Hasan's habeas petition should be renmanded to the
Magi strate for further discovery and an evidentiary hearing.

Respectful ly submtted,
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